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MEMORANDUM FI NDI NGS OF FACT AND OPI NI ON

COLVI N, Judge: Respondent determ ned a deficiency in
petitioner’s income tax of $5,527 for 2002 and an accuracy-

rel ated penalty under section 6662(a) of $1, 105.



-2 -
After a concession by respondent,! the issue for decision is
whet her petitioner may exclude frominconme under section
104(a) (2) $25,000 that she received in 2002 in settlenment of a
lawsuit. We hold that she may not.
FI NDI NGS OF FACT
Sone of the facts have been stipulated and are so found.

A. Petiti oner

Petitioner lived in Florida when she filed the petition.
She was fornmerly enployed in Indiana by Ivy Tech College (Ivy
Tech) .

B. Petitioner’'s dains Against lvy Tech

In 2001, petitioner filed enploynment discrimnation charges
wi th the Equal Enployment Opportunity Comm ssion (EEOC) agai nst
| vy Tech and sued Ivy Tech in the U S. District Court for the
Northern District of Indiana. Petitioner alleged in her |awsuit
t hat she had been damaged by unlawful acts or practices by Ivy
Tech arising fromher enploynent with Ivy Tech and sought damages
and other relief.

C. Petitioner's Illness and Injuries

In 2002, petitioner’s doctors diagnosed carpal tunnel

syndronme and ordered her not to use her right hand. Petitioner

! Respondent conceded at trial that petitioner is not
liable for the accuracy-related penalty under sec. 6662(a).
Unl ess otherw se indicated, section references are to the
I nt ernal Revenue Code as anended and in effect during 2002. Rule
references are to the Tax Court Rules of Practice and Procedure.
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told the EECC that Ivy Tech required her to do filing despite her
doctors’ orders. On a date not stated in the record, petitioner
had surgery to correct her carpal tunnel syndronme. Shortly after
petitioner returned to work, she tripped over sone boxes at her
wor kpl ace, fell, and injured her back. She received physical
therapy for the injury. Petitioner made worker’s conpensation
clainms for her carpal tunnel and back injuries. Petitioner was
hospitalized for 2 to 3 weeks for depression in March 2002.

D. Settlenent of Petitioner’'s Cains and Tax Treatnent of It

Petitioner signed a docunent entitled Settlenent Agreenent
and Rel ease on March 21, 2002, which included the follow ng:

In consideration of the release and all of the
prom ses and representations made by Bond in this
Agreenent, the College wll allow Bond to resign
effective March 20, 2002 and pay to Bond the total sum
of [$25,000]. The College will issue an | RS Form 1099
to Bond reflecting the paynent set forth above in this
par agr aph 1.

* * * * * * *

The parties further agree that the College * * * wl|
not authorize any of its representatives or |egal
agents to discuss this Agreenent or the circunstances
surrounding its making with anyone outside the Coll ege,
unless required to do so by law, nor will The Coll ege
authorize any of its representatives or |egal agents to
make any di sparaging remarks or comments to any ot her
person and/or entity about Bond.

In the settlenent agreenent, petitioner released |Ivy Tech
fromall clainms except her pending clains under the Indiana
wor ker’s conpensation |law, for clains due to injuries which

occurred before the date of the agreenent. The settlenent
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agreenent stated that the parties entered into it solely to avoid
t he burden and expense of litigation.

| vy Tech paid $25,000 to petitioner in 2002 pursuant to the
settlenent agreenent. Petitioner paid $8,332 of that anount as
attorney’s fees she had incurred in obtaining the recovery.
Respondent received a Form 1099-M SC, M scel | aneous | ncone, from
| vy Tech showing that it had paid $25,000 to petitioner in 2002.
Petitioner received a Form W2, Wage and Tax Statenent, for 2002,
but did not receive a Form 1099. She did not report the $25, 000
paynment as incone on her 2002 Federal incone tax return.

OPI NI ON

A. Contentions of the Parties and Backqgr ound

Petitioner contends that $25,000 that she received fromlvy
Tech in 2002 in settlenment of a lawsuit is excluded fromincone
because (1) section 104(a)(2) so provides, and (2) Ivy Tech
breached the settlenment agreenent.?

G oss incone generally does not include damages received
(whet her by suit or agreenent) on account of personal physical
injuries or physical sickness. Sec. 104(a)(2). For petitioner
to exclude the $25, 000 paynent under section 104(a)(2), she nust

show t hat the danmages were received on account of persona

2 Respondent’s determination is presunmed correct and
petitioner bears the burden of proof on all issues in this case.
See Rule 142(a)(1l); Wlch v. Helvering, 290 U S. 111, 115 (1933).
Petitioner does not contend that respondent bears the burden of
proof under sec. 7491(a).
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physical injuries or physical sickness. 1d. To decide the
pur pose or purposes for which a paynent was made, courts have
considered, inter alia, the followng: (1) The underlying
conplaint and the nature of the clains; (2) the settlenent
negoti ati ons and settlenent agreenent; and (3) the intent of the

payor. See United States v. Burke, 504 U.S. 229, 237-239 (1992);

Thonpson v. Conm ssioner, 866 F.2d 709, 711 (4th Gr. 1989),

affg. 89 T.C. 632 (1987); Knuckles v. Comm ssioner, 349 F.2d 610,

612-613 (10th G r. 1965), affg. T.C Menp. 1964-33; Agar V.
Conmm ssi oner, 290 F.2d 283, 284 (2d Gr. 1961), affg. per curiam

T.C. Meno. 1960-21; Bagley v. Commi ssioner, 105 T.C. 396, 406

(1995), affd. 121 F.3d 393 (8th Gr. 1997).

B. Whet her the $25,000 |s Excluded From | ncone Under Section
104(a) (2)

1. Petitioner’s Carpal Tunnel and Back Injuries

Petitioner’s carpal tunnel syndrone was di agnosed in 2002,
and she suffered back injuries in 2002 while working for |vy
Tech. Petitioner made worker’s conpensation clains for those
injuries. The settlenent agreenent specifically excludes al
clainms that petitioner had pendi ng under the Indiana Wrker’s
Conpensation Act for injuries which occurred before the date of
the agreenment. Thus, we conclude that the $25,000 settl enent
paynment was not intended to conpensate petitioner for her carpal

tunnel and back injuries.
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2. Petitioner’s Enptional D stress

Petitioner was hospitalized for depression and enoti onal
distress in March 2002, which she testified were caused by |vy
Tech’s conduct. Petitioner contends that an unspecified anount
of the $25,000 paynent was intended to conpensate her for
depression and enotional distress and is excludabl e under section
104(a)(2). W disagree.

Damages attri butable to enotional distress are excludable
fromincome under section 104(a)(2) up to the anount paid for
medi cal care described in section 213(d)(1)(A) and (B). Sec.
104(a) (flush |l anguage).® The record does not contain any
information relating to the anobunt of petitioner’s
hospi talization expenses for depression or any rel ated nedi cal
expenses, and so we have no basis on which to allocate any part

of the $25,000 to those costs.

8 Sec. 104(a)(2) was anended in 1996 by the Small Business
Job Protection Act of 1996 (SBJPA), Pub. L. 104-188, sec.
1605(a), 110 Stat. 1838, effective generally for amounts received
after Aug. 20, 1996. In relevant part, the anendnent added the
nodi fier “physical” after “personal” and before “injuries” and
the nodifier “physical” was added before “sickness”. The
anendnent al so provides that enotional distress shall not be
treated as a physical injury or physical sickness except to the
extent of damages not in excess of the amobunt paid for nedical
care described in sec. 213(d)(1)(A) and (B) attributable to
enotional distress. Sec. 104(a) (flush | anguage). The
| egi sl ative history acconpanyi ng enact nent of the SBJPA states
that “the termenotional distress includes synptons (e.g.,
i nsomi a, headaches, stomach di sorders) which nmay result from
such enotional distress.” H Conf. Rept. 104-737, at 301 n.56
(1996), 1996-3 C.B. 741, 1041.



3. Conduct of lvy Tech

Petitioner contends that she was not required to include the
$25, 000 paynment in incone because Ivy Tech violated the
settl enment agreenent by (1) disclosing its terns to others or by
maki ng di sparagi ng remarks about her and (2) failing to send a
Form 1099 to her. W disagree. |Ivy Tech’s conduct after paying
t he $25,000 settlement to petitioner is not relevant to whether
she nust include the $25,000 in incone, and her nonreceipt of a
Form 1099 required by the settlenent agreenent to be sent to her
does not convert a taxable itemto a nontaxable item See Vaughn

v. Comm ssioner, T.C Meno. 1992-317, affd. w thout published

opinion 15 F. 3d 1095 (9th G r. 1993).

4. Concl usi on

We concl ude that the $25,000 that petitioner received from
| vy Tech in 2002 was not paid on account of personal physical
injuries or physical sickness and is thus not excluded from
i nconme under section 104(a)(2).*

To reflect the foregoing,

Deci sion will be

entered under Rul e 155.

“ In the Rule 155 conputation, the parties should consider
whet her petitioner is entitled to an item zed deduction for the
$8,332 in attorney’s fees that she incurred in connection with
the settlenment. See Conm ssioner v. Banks, 543 U S. _ , , 125
S. . 826, 830 (2005).




